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modify within 5 days after service of 
the petition. 

(c) Upon the failure of any person to 
comply with a subpoena issued under 
this section, the administrative law 
judge may refer the matter to the Com-
mission for enforcement in accordance 
with 29 CFR 1601.16(c). 

§ 1603.212 Witness fees. 

Witnesses summoned under this part 
shall receive the same fees and mileage 
as witnesses in the courts of the United 
States. Those fees must be paid or of-
fered to the witness by the party re-
questing the subpoena at the time the 
subpoena is served, or, if the witness 
appears voluntarily, at the time of ap-
pearance. A federal agency or corpora-
tion is not required to pay or offer wit-
ness fees and mileage allowances in ad-
vance. 

§ 1603.213 Interlocutory review. 

(a) Interlocutory review may not be 
sought except when the administrative 
law judge determines upon motion of a 
party or upon his or her own motion 
that: 

(1) The ruling involves a controlling 
question of law or policy about which 
there is substantial ground for dif-
ference of opinion; 

(2) An immediate ruling will materi-
ally advance the completion of the pro-
ceeding; or 

(3) The denial of an immediate ruling 
will cause irreparable harm to the 
party or the public. 

(b) Application for interlocutory re-
view shall be filed within ten (10) days 
after notice of the administrative law 
judge’s ruling. Any application for re-
view shall: 

(1) Designate the ruling or part 
thereof from which appeal is being 
taken; and 

(2) Contain arguments or evidence 
that tend to establish one or more of 
the grounds for interlocutory review 
contained in paragraph (a) of this sec-
tion. 

(c) Any party opposing the applica-
tion for interlocutory review shall file 
a response to the application within 10 
days after service of the application. 
The applicant shall have no right to 
reply to a response unless the adminis-

trative law judge, within his or her dis-
cretion, orders that a reply be filed. 

(d) The administrative law judge 
shall promptly certify in writing any 
ruling that qualifies for interlocutory 
review under paragraph (a) of this sec-
tion. 

(e) The filing of an application for in-
terlocutory review and the grant of an 
application shall not stay proceedings 
before the administrative law judge un-
less the administrative law judge or 
the Commission so orders. The Com-
mission shall not consider a motion for 
a stay unless the motion was first 
made to the administrative law judge. 

§ 1603.214 Evidence. 

The administrative law judge shall 
accept relevant non-privileged evidence 
in accordance with the Federal Rules 
of Evidence (28 U.S.C. appendix), except 
the rules on hearsay will not be strict-
ly applied. 

§ 1603.215 Record of hearings. 

(a) All hearings shall be mechani-
cally or stenographically reported. All 
evidence relied upon by the adminis-
trative law judge for decision shall be 
contained in the transcript of testi-
mony, either directly or by appropriate 
reference. All exhibits introduced as 
evidence shall be marked for identifica-
tion, with a copy provided for all par-
ties, if not previously provided, and in-
corporated into the record. Transcripts 
may be obtained by the parties and the 
public from the official reporter at 
rates fixed by the contract with the re-
porter. 

(b) Corrections to the official tran-
script will be permitted upon motion, 
only when errors of substance are in-
volved and upon approval of the admin-
istrative law judge. Motions for correc-
tion must be submitted within ten (10) 
days of the receipt of the transcript un-
less additional time is permitted by the 
administrative law judge. 

§ 1603.216 Summary decision. 

Upon motion of a party or after no-
tice to the parties, the administrative 
law judge may issue a summary deci-
sion without a hearing if the adminis-
trative law judge finds that there is no 
genuine issue of material fact or that 
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the complaint may be dismissed pursu-
ant to § 1603.107 or any other grounds 
authorized by this part. A summary de-
cision shall otherwise conform to the 
requirements of § 1603.217. 

§ 1603.217 Decision of the administra-
tive law judge. 

(a) The administrative law judge 
shall issue a decision on the merits of 
the complaint within 270 days after re-
ferral of a complaint for hearing, un-
less the administrative law judge 
makes a written determination that 
good cause exists for extending the 
time for issuing a decision. The deci-
sion shall contain findings of fact and 
conclusions of law, shall order appro-
priate relief where discrimination is 
found, and shall provide notice of ap-
peal rights consistent with subpart C of 
this part. 

(b) The administrative law judge 
shall serve the decision promptly on all 
parties to the proceeding and their 
counsel. Thereafter, the administrative 
law judge shall transmit the case file 
to the Office of Federal Operations in-
cluding the decision and the record. 
The record shall include the complaint; 
the investigative file, if any; referral 
notice; motions; briefs; rulings; orders; 
official transcript of the hearing; all 
discovery and any other documents 
submitted by the parties. 

Subpart C—Appeals 
§ 1603.301 Appeal to the Commission. 

Any party may appeal to the Com-
mission the dismissal of a complaint 
under § 1603.107, any matter certified 
for interlocutory review under 
§ 1613.213, or the administrative law 
judge’s decision under § 1603.216 or 
§ 1603.217. 

§ 1603.302 Filing an appeal. 
(a) An appeal shall be filed within 30 

days after the date of the appealable 
decision or certification for interlocu-
tory review, unless the Commission, 
upon a showing of good cause, extends 
the time for filing an appeal for a pe-
riod not to exceed an additional 30 
days. 

(b) An appeal shall be filed with the 
Director, Office of Federal Operations, 
Equal Employment Opportunity Com-

mission, P.O. Box 19848, Washington, 
D.C. 20036, by mail or personal delivery 
or facsimile. 

§ 1603.303 Briefs on appeal. 

(a) The appellant shall file a brief or 
other written statement within 30 days 
after the appeal is filed, unless the 
Commission otherwise directs. 

(b) All other parties may file briefs or 
other written statements within 30 
days of service of the appellant’s brief 
or statement. 

(c) Every brief or statement shall 
contain a statement of facts and a sec-
tion setting forth the party’s legal ar-
guments. Any brief or statement in 
support of the appeal shall contain ar-
guments or evidence that tend to es-
tablish that the dismissal, order or de-
cision: 

(1) Is not supported by substantial 
evidence; 

(2) Contains an erroneous interpreta-
tion of law, regulation or material fact, 
or misapplication of established policy; 

(3) Contains a prejudicial error of 
procedure; or 

(4) Involves a substantial question of 
law or policy. 

(d) Appellate briefs shall not exceed 
50 pages in length. 

(e) Filing and service of the appeal 
and appellate briefs shall be made in 
accordance with § 1603.209. 

§ 1603.304 Commission decision. 

(a) On behalf of the Commission, the 
Office of Federal Operations shall re-
view the record and the appellate briefs 
submitted by all the parties. The Office 
of Federal Operations shall prepare a 
recommended decision for consider-
ation by the Commission. 

(b) When an administrative law judge 
certifies a matter for interlocutory re-
view under § 1603.213, the Commission 
may, in its discretion, issue a decision 
on the matter or send the matter back 
to the administrative law judge with-
out decision. 

(c) The Commission will not accept 
or consider new evidence on appeal un-
less the Commission, in its discretion, 
reopens the record on appeal. 

(d) The decision of the Commission 
on appeal shall be its final order and 
shall be served on all parties. 
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